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State of Wisconsin
Department of Natural Resources

NOTICE TO PRESIDING OFFICERS

OF PROPOSED RULEMAKING

Pursuant to s, 227.19, Stats., notice is hereby given that final draft rules are being

submitted to the presiding officer of each house of the legislature. The rules being

submitted are:

Natural Resources Board Order No. WT-4{-07

Legislative Council Rules Clearinghouse Number O’] - A

Subject of Rules -

J J
szé?ﬂml m ﬂWW ouzz/@uUZuOJ&

Date of Transmittal to Presiding Officers W 3/ Vo 5

Send a copy of any correspondence or notices pertaining to this rule to:

Carol Turner, Rules Coordinator
DNR Bureau of Legal Services
LS/5, 101 South Webster

Telephone: 266-1959
e-mail: turnec@dnr.state.wi.us

An electronic copy of the proposed rule may be obtained by contacting Ms. Turner




REPORT TO LEGISLATURE

NR 345, Wis. Adm. Code
General permits for dredging in Great Lakes navigable waterways

Board Order No. WT-41-07
Clearinghouse Rule No. 07-112

Basis and Purpose of the Proposed Rule

Under the direction of ss. 30.20(1t)(b) and 30.206, Stats., the Department is proposing rule that would
create two new general permits for dredging. The two general permits include authorization for the
operation of a motor vehicle on the beds of “outlying waters” to remove algae, mussels, dead fish and
similar large public nuisance deposits; and for the removal and contro! of emergency non-native and
invasive plants on exposed lake bed. ’

Waterfront property owners desire to remove unwanted public nuisance deposits and invasive plants in
an efficient manner. Currently, lakefront property owners are only allowed to remove public nuisance
deposits by hand as existing statutes preclude them from using mechanized removal methods without a
permit. Similarly, lakefront owners are only allowed to remove invasive plants below the ordinary high
water mark by hand cutting using non-vehicle means (e.g., weed whacker or non-riding lawn mower). As
the volume of public nuisance deposits and invasive plants vegetating exposed lakebed increases,
property owners can't realistically remove these unwanted deposits or invasive plants by hand. For

nuisance deposits, the key to successful clean-up is vigilance in removing the algal mats as soon as they
wash ashore.

The operation of motor vehicles and removal or disturbance of materials on the beds of navigable
waterways (also known as dredging) is regulated by ch. 30, Stats., and ch. NR 345, Wis. Adm. Code.
The statutes and current rule allows lakefront property owners to apply for an individual permit to use
mechanized methods to remove nuisance deposits, or other invasive or unwanted vegetation. However,
individual permits require a $500 application fee and a 30-day public comment period before the permit
can be issued.

Considering the changing lakeshore due to decreased water levels and the abundance of invasive
species, the Department proposed to revise ch. NR 345 to create two new general permits. The general
permits would permit lakefront property owners on the beds of “outlying” navigable waters to remove
public nuisance deposits and invasive vegetation on exposed lakebed more efficiently while complying
with general permit conditions created to protect the public interest in the lakebed. The general permit
has a $50 application fee and is processed in 30 days.

Summary of Public Comments

Public comments were made regarding the meaning of motorized vehicle and clarification was asked for
regarding the application of other provisions. A detailed response to comments is attached.

Modifications Made

Section NR 345.04(2)(c)9. was changed to be consistent with the format in other rules. Section NR
345.04(2)(im) was changed to add 2 standards — that the project area to which this general permit applies
shall be under the same ownership as the applicant and that equipment used shall be low ground
pressure equipment.




Appearances at the Public Hearing

January 15, 2008 - Waukesha ~ no appearances
January 16, 2008 — Green Bay

in support - none
In opposition - none

As interest may appear:
Diane Baumgart, The Country Today, 144 Arthur Street, Kaukauna, W! 54130
January 17, 2008 - Video conference in Ashland, Marinette and Superior

In support - none
In opposition - none

As interest may appear:

Bryan Peth, N1870 Shore Drive, Marinette, W! 54143

Amy Adrihan, Wis. Dept. of Transpartation, 1701 North 4™ Street, Superior, W 54880
Marc C. Rogaczewski, Town & Country Tree Service, 1826 Lewis Street, Marinette, W1 54143
Ed Sedor, Chair, Town of Peshtigo, W1360 Autumn Wood, Marinette, Wi 54143
Chuck Boyle, P.O. Box 233, Marinette, W! 54143 } -

Bob Fraik, N2467 Shore Drive, Marinette, Wl 54143 ST

Changes to Rule Analysis and Fiscal Estimate
The rule analysis was amended to reflect the modifications made to the rule.

For the fiscal estimate, the increased revenue to the State increased from $1 ,900 to $3,300 based on an
assumption of more general permits being requested.

Response to Legislative Councit Rules Clearinghouse Report

The recommendations were accepted.

Final Regulatory Flexibility Analysis

A. Describe the compliance and/or reporting requirements imposed on small business and
whether they can be made less stringent.

State statute requires that any person operating motor vehicles and/or removing or disturbing materials
on the beds of public navigable waters either qualify for an exemption or obtain a general or individual
permit. Small businesses would need to do several activities to comply: (1) make a self-determination of
exemption using web-based tools provided by the department or describe their activity on an exemption
determination request form; (2) complete a general permit application; (3) complete an individual permit
application. Permit applications are based on the business’ construction plans and site features.

B. Describe the schedules or deadlines for compliance or reporting and whether these
schedules/deadlines can be made less stringent for small business.

Any person operating motor vehicles and/or removing or disturbing materials on the beds of public
navigable waters will either qualify for an exemption or need to obtain a general or individual permit. If a
business seeks an exemption determination, the request must be made 20 days before the planned start




date. Apptications for general permits must be made 35 days prior to the planned start date. For an
individual permit, a public notice and 30-day comment period is required. Interested parties may request
a public informational hearing, which could extend the permit review period another 45 days. Permit
applicants are generally asked to return requested information withint 30 days of receiving the
department's request. Once a permit is received, a permittee must notify the department in advance of
starting construction, and photographs of finished projects are required for some activities. These
schedules and deadlines are very basic for all applicants. A separate schedule or requirements for small
businesses would likely make the system more confusing for small businesses, rather than simplifying.
With less information the department may not be able to make determinations, resulting in unanticipated
follow-up and potential delays.

C. Can compliance or reporting requirements for small business be consolidated or simplified?
The compliance and reporting requirements are very basic for all applicants. Separate compliance and
reporting requirements for small businesses would likely make the system more confusing for small
businesses, rather than simplifying. With less information the department may not be able to make
determinations, resulting in unanticipated foilow-up and potential delays.

D. Can performance standards be established for small businesses in lisu of design or operatlonal
standards?

Small businesses can design to meet general permit standards, or the individual permit process allows
more latitude.

E. Can small businesses be exempted from any or all requirements of the rule? - .-

Other than the exemptions provided for all projects, small businesses cannot be exempted. A small

business activity in a lake or stream has the same impact as the same activity conducted by a larger

business or an individual. To preserve habitat, natural scenic beauty and water quality in our state’s
" waterways, anyone conducting a praject in public waters must meet the performance standards.




RESPONSE TO COMMENTS

Comments Regarding Rule

Comment #1: Of concern is the use of the term “motorized vehicle” in connection with the general permit.
We feel that this further confuses what is or is not allowed on the lakebed as we already have problems
with pickup trucks, ATCS, snowmobiles and dirt bikes traversing the exposed lakebed.

Response #1: State law prohibits the operation a motor vehicle in or on any navigable water or the
exposed bed of navigable waters. In order to be consistent with the language found in state statutes (e.g.,
s. 30.29, Wis Stats.) we have decided to keep the current term “motor vehicle” since it is already defined,
and that definition includes the types of vehicles the rule was intended to include.

Comment #2: The rule should address standards for the removatl of the cut Phragmites clippings.

Response #2: In order to be eligible for a general permit, projects must meet all of the general permit
standards in addition to the specific activity standards. The current general permit standards already
include the requirements for disposal of dredged material (any material removed from the lakebed). We
feel that these requirements are sufficient and therefore did not add any additional requirements to the
specific activity standards pertaining to aquatic plant removal.

Comment #3. The rule should outline specific standards for what constitutes “low ground pressure
equipment” and “rutting”

Response #3. We have chosen to give examples of what low ground pressure equipment is (e.g., wide- -
tire vehicles, and tracked equipment), instead of listing specific standards. We determined that it is not
feasible to come up with a list, since the standards for low ground pressure equipment are variable and
new innovations and information on how to minimize impacts of ground disturbance caused by tires are
constantly-being discovered. The most important thing we feel is to minimize impact, so we opted to
define a rutting standard, so regardless of what low ground pressure equipment an operator uses, the
level of ground disturbance that is acceptable is defined.

Questions About Rule

Question #1. Please explain what types of vehicles are included in "motor vehicles".

Answer #1. The term “motor vehicle” is defined in s. 30.29, Stats. However, the rule revision currently
proposes a standard that minimizes rutting and therefore restricts motor vehicles to low ground pressure
equipment, such as a wide-tire vehicle or tracked equipment.

Question #2. Are there any testing requirements for the removed material?

Answer #2. The proposed rule changes only change items 7 and 9 under SECTION 5. NR 345.04(2)(c).
The testing requirements are not being changed and therefore are not reflected in the proposal. If you are
interested the testing requirements for NR 345 you can find them under NR 345.04(2)(c) item #1 <
http:/lwww legis.state.wi.us/rsb/code/nr/nr345 pdf >

Question #3. Can any bottom material be removed beside the algae, zebra mussels, invasive plants,
dead fish and other public nuisances? For example, silt, sand, clay, other organics?

Answer #3. No, in the proposed rule definitions there is a note for the definition of "plant and animal
nuisance deposit” that says “Plant and animal nuisance deposit” does not include the natural deposition
of the native lakebed material like sand, cobble, silt, detritus, and other organic material.




Question #4_Is there a limit of cubic yards that can be removed?

Answer #4. Yes, for the general permit that deals with the nuisance deposit removal, the removal is
limited to "less than 3000 cubic yards”.

Question #5. | assume all removed material still must go to "upland disposal”.
Answer #5. Yes, since we do not propose to change this, it is not seen in the rule proposal. You can

locate this requirement for general permits in the existing rule under NR 345.04(2)(c) item #3 <
http://www legis .state.wi.us/rsb/code/nr/nr345.pdf >




ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD
AMENDING AND CREATING RULES

The Wisconsin Natural Resources Board proposes an order to amend NR 345.04(2)(a)3., (b), (c)(intro.)
and 9. and (j)1.; and to create NR 345.03(10g), (10r), (12m) and (13m), 345.04(2)(a)2m.,(im) and (ir)
relating to general permits for dredging in Great Lakes navigable waterways.

WT-41-07

Summary Prepared by the Department of Natural Resources

Statutory Authority: ss. 30.20(1), (1t) and (2), 30.206 and 227.11(2), Stats.

Statutes Interpreted: ss. 30.20(1), (1g). (1m), (1t) and (2) and 30.206, Stats. and Section 44.40, Stats.

Explanation of Agency Authority:

The Department has authority under ss. 30.20 and 30.206, Stats., to promulgate rules to establish
general permits.

Related statute or rule:

These rules relate directly to regulation of activities in navigable waters under ch. 30, Stats., waters
designations in ch. NR 1, and the NR 300 series of rules.

Plain Language Analysis:

The purpose of this rule revision is to modify the existing rule to establish new general permits with
appropriate conditions. This rule revision establishes standards for projects to be eligible for a general - -
permit for dredging including operation of a motor vehicle, on the beds of the Great Lakes to remove
algae, mussels, dead fish and similar large plant and animal nuisance deposits and to remove and control
emergent invasive aquatic plants. The proposed rule establishes general permits for activities that would
otherwise require individual permits. The rule revision also removes riprap as an option for soil
stabilization when topsoil is exposed during a dredging activity.

Federal Requlatory Analysis:

Any activity that results in a discharge (including deposits and structures) into “waters of the United
States” is regulated by the U.S. Army Corps of Engineers (Corps) under section 404 of the Clean Water
Act. An Individual Permit from the Corps is required, unless Wisconsin regulates the project in its entirety
under ch. 30, Stats., in which case the project is authorized by the Corps under general permits GP-01-
W1 or GP-LOP-WI. Dredging or discharge into waters declared navigable under Section 10, Rivers and
Harbors Act, 1899 is also regulated, and requires an Individual Permit from the Corps.

Comparison with Adjacent States:

Minnesota - Individual permit required (joint application with Corps). Exempts dredging in water courses
with total drainage area of less than 5 square miles and not trout water. Prohibits dredging in number of
cases including where dredging wouid not provide an effective solution to the problem. Similar information
requirements and permit conditions to Wisconsin’s.

Michigan -~ Individual dredging permit required for all dredging from inland lakes and streams from
MDEQ (Section 404 program has been assumed by state, so state permit serves as federal permit);
individual permit dredging permit required from MDNR and Corps for dredging from Great Lakes waters
and connecting waterways.

lowa - Individua! permit (joint application with Corps) required for all dredging projects in lowa waters.
Similar information requirements. Standard Corps permit conditions.

Hinois - Individual permit required to dredge from navigable waters. Disposal may require separate
permit from lllinois EPA. Separate dredging permit required from Corps in navigable waters of the U.S.



Summary of Factual Data and Analytical Methodologies: Substantial published scientific literature on the
effects on fish, wildlife and water guality during and after physical alterations to lake and streambeds is
the basis for the rule parameters. In addition, data on actual field conditions during and after such
alterations from department files is applied.

Analysis and Documents Supporting Determination of Small Business Effect: Any person placing a
structure or making simitar physical modifications to public navigable waters either qualifies for an
exemption or must obtain a general or individual permit under state statute. To comply, small businesses
follow the same requirements as other waterfront property owners: (1) make a self-determination of
exemption using web-based tools provided by the department or describe their activity on an exemption
determination request form, (2) complete a general permit application; or (3) complete an individual
permit application. Schedules, application steps and compliance/reporting requirements are very basic
for all applicants, and most projects can be planned and conducted by individuals with no specific
professional background.

Anticipated Private Sector Costs: No significant fiscal effect on the private sector is anticipated.

Effect on Small Business: Dredging contractors, marinas and other waterfront businesses who wish to
conduct dredging activities will be affected by the rule. Specific standards will provide clarity and
consistency in the permitting process.

Agency Contact Person: Martin Griffin, MartinP .Griffin@wisconsin.gov, (608) 266-2997

SECTION 1. NR 345.03 (10g), (10r) and (13m») are created t;) r/egd:; -
NR 345.03 (10g) “Outlying waters" has the meaning in s. 29.001 (63), Stats.-

(10r) “Plant and animal nuisance deposit” means a recent and natural deposit within the swash
zone of a waterway of mussels, dead fish, Cladophora or similar natural, biological-based material
caused by wave action in a quantity that is causing an annoyance, damage, or health issue to the public
or waterway. '

Note: “Plant and animal nuisance deposit” does not include the natural deposition of the native lakebed
material like sand, cobble, silt, detritus, and other organic material.

(12m) “Rutting” is defined as an elongated depression caused by wheels or tracks of machinery,
equipment or other vehicles and is 6 inches deep or more.

(13m) “Swash zone” as defined by the United States Army Corps of Engineers Coastal
Engineering Manual, means the zone of wave action on the beach, which moves as water levels vary,
extending from the limit of run-down to the limit of run-up.

Note: The “swash zone” does not typically include areas that are stabilized with vegetation. The United
States Army Corps of Engineers Coastal Engineering Manual can be found at:
http://www.usace. army mil/publications/eng-manuals/

SECTION 2. NR 345.04 (2)(a)2m. is created to read:’

NR 345.04(2)(a)2m. If the department determines that the dredging proposal submitted under this
section has the potential to impact an archaeological site or historic structure in accordance with s. 44 .40,
Stats., the application shall be deemed incomplete. The department may not consider the application
complete or issue a general permit untit the applicant submits documentation to demonstrate that the
dredging project avoids impacts to the archaeological site or historic structure, or completes and
documents requested investigations of archaeological sites or historic structures in accordance with s.




44.40, Stats. Reports of completed archaeological or historic structures investigations for projects are
subject to departmental and Wisconsin Historical Society review and approval in advance of permit
issuance.

SECTION 3. NR 345.04(2)(a)3. is amended to read:

NR 345.04(2)(a)3. If the applicant modifies their dredging project plans to meet the requirements
of subd. 2. or 2m., the modified plans shall be submitted before the department can consider the
application complete or issue a general permit.

SECTION 4. NR 345.04 (2) (b) is amended to read:

NR 345.04(2)(b) Applicable activities. Dredging that meets all of the standards in pars. (c) and
either (d), (f). (h), er (i), {im) or (ir) is eligible for a general permit under ss. 30.20 (1t) (b) and 30.206,
Stats. Dredging that meets all of the standards in pars. (c) and either (e) or (g) is eligible for a general
permit under ss. 30.20 (1t) (a) and (am) and 30.206, Stats.

SECTION 5. NR 345.04(2)(c)(intro.), 7. and 9. are amended to read:

NR 345.04(2)(c) General permit standards. (intro.) In order to be eligible for a general permit,
projects must meet all of the general permit standards in par. (c) in the addition to the specific activity

standards in par. (d), ef (€)_(im) or (ir).

7. Erosion control measures shall meet or exceed the technical standards for erosion_contrel
approved by the department under subch. V of ch. NR 151. Any area where topsoil is exposed during
construction shall be immediately seeded and mulched orriprapped to stabilize disturbed areas and
prevent soils from being eroded and washed into the waterway. 7 -

Note: These standards can be found at the following website:
http:/dnr.wi.gov/org/water/wminpsistormwater/techstds htm

9. All equipment used for the project shall be de-contaminated following the most current
protocols for invasive and exotic_viruses and species prior to use and after use. All equipment that comes
in contact with infested waters, including but not limited to tracked vehicles, barges, boats, silt or turbidity
curtain, sheet pile and pumps shall be thoroughly disinfected. To the extent practicable, equipment and
gear used on outlying waters should not be used in inland lakes and rivers.

Note: The most current decontamination protocols can be found on the department’s website at dnr.wi.gov
under the topic "Waterway and Wetlands”

SECTION 6. NR 345.04(2)(im) is created to read:

NR 345.04(2)(im) Standards for removal of plant and animal nuisance deposits. All of the
following are standards for removal of plant and animal nuisance deposits.

1. The removal shall only be located in outlying waters.

2. This general permit is for the one time removal of the plant and animal nuisance deposit. Only
3 general permits for plant and animal nuisance deposits may be issued for any area of a waterbody on
an annual basis. For the general permit requirements listed under s. NR 345.05(2)(im), an area of a
waterbody is the geographical location of the project as indicated on the general permit application form.

Note: General permit application forms are available at department service centers and on the department
website at http //dnr.wi.gov under the topic “Waterway and Wetland Permits”.



3. The project area to which this general permit applies shall be under the same ownership as the
applicant.

4. The removal may not be located where there are public rights features as described in 5. NR
1.06 or in waters in ecologically significant coastal wetlands along Lakes Michigan and Superior as
identified in the Coastal Wettands of Wisconsin (DNR-CMP project).

Note: The Coastal Wetlands of Wisconsin's Great Lakes can be found at the following website
hitp.//dnr wi.gov/org/land/er/nhi/projects/ under the topic “Coastal Wetlands”.

5. The removal shall only be located within the swash zone of the waterway.

6. The removal is limited to the plant and animal nuisance deposit only. The removal of material
other than plant and animal nuisance deposits should be limited to the extent practicable and may not
exceed a de minimus amount.

Note: The material may contain trash which should be removed along with the plant and animal nuisance
deposit.

7. The total amount of material removed shall be less than 3000 cubic yards.

8. This general permit does not authorize the redistribution of native lakebed material which
includes sand, cobble, silt, detritus, and other organic material or the placement of additional sand/stone,
etc.

9. Equipment used shall be designéd to skim only the plant and animal nuisance deposit off of the
native lakebed. The equipment shall be used in a manner that minimizes the impacts to the natlve
lakebed and surrounding vegetation.

10. Equipment used shall be low ground pressure equipment, including wide-tire vehicles, and
tracked equipment, to minimize rutting. The equipment shall remove the material along a path parallel to
the shore within the swash zone. Equipment operation shall cease when rutting occurs. Any rutting of the
lakebed shall be immediately restored by the operator of the vehicle.

Note: The depth of the rut is measured from the original lakebed surface to the bottom of the depression. If
individual lug depressions are visible, the depth would be measured to the lesser of the two depths (e.g., the top of
the lug). Measurements are not cumulative,

11. If the removed material will be disposed of by landspreading, the material shall be
incorporated into the soil by plowing or disking within 24 hours.

12. Unless using a developed boat launch, equipment used in the removal shall access the
swash zone along one path perpendicular to the shore. The chosen route shall minimize the impact to
the shoreline and vegetated lakebed.

SECTION 7. NR 345.04(2)(ir) is created to read:

NR 345.04(2)(ir) Standards for using motor vehicles for the management of non-native and
invasive plant species growing on the exposed lakebed of outlying waters. All of the following are
standards for using motor vehicles, as defined in s. 30.29, Stats., for the management of non-native and
invasive emergent plant species growing on exposed lakebed.

1. The project shall be located on the exposed lakebed of outlying waters.

2. The project shall be conducted when the exposed lakebed is dry.



3. The project area to which this general permit applies shall be under the same ownership as the
applicant.

4. The use of the motor vehicle is for the purpose of controlling emergent invasive or nonnative
aquatic plant species as designated by the department under s. 23.24. Stats., and s. NR 109.07.

5. The use of the motor vehicle is for mowing or spreading herbicide in conformance with a
written invasive or nonnative aquatic plant species control plan approved by the department.

Note: An invasive or nonnative aquatic plant species control pian, as required under s. NR 109.04 (3) and
described in s. NR 109.09, must contain the foliowing items: a description of the existing condition including the
types of plants present and their abundance; a strategy for the controt of the invasive or nonnative aquatic plant
species; a plan for the re-establishment of the native plant community; and a monitoring ptan to assess the success
or failure of the control plan.

6. For projects requiring a permit under ch. NR 107 or 109, before the department can consider
the application complete or issue a general permit under this section, the applicant shall submit
documentation to demonstrate that a permit under ch. NR 107 or 109 has been applied for.

Note: The chemical treatment of aquatic plants may require a permit under ch. NR 107 and physical removal
of aquatic plants may require a permit under ch. NR 109.

7. The motor vehicle may only be operated in the specific area that is detailed in the approved
invasive species control plan or permit. This permit does not authorize the operation of any motor vehlcle
in areas outsnde of those designated in the approved plan or permit.

8. Equipment used shall be low ground pressure equipment, including wide-tire vehicles, and -
tracked equipment, to minimize rutting. Equipment operation shall cease when rutting occurs. Any ruttnng
of the lakebed shall be immediately restored by the operator of the vehicle. -

Note: The depth of the rut is measured from the original lakebed surface to the bottom of the depression. If
individual lug depressions are visible, the depth would be measured to the lesser of the 2 depths (e.g., the top of the
lug). Measurements are not cumulative.

9. The motor vehicle shall be used in a manner that minimizes the impacts to the native lakebed
material and any surrounding native vegetation.

10. To minimize impacts to small animals and native plants and to prevent soil disruption and
rhizome spread, the mowing deck shall be set no lower than 4 inches above the ground when operating
equipment.

11. To protect wildlife habitat during nesting seasons, the use of a motor vehicle to control
emergent invasive or nonnative aquatic plant species may only occur between August 1 and March 15"
of the subsequent year.

12. The applicant may request that the requirement in subd. 11. be waived by the department on
a case-by~case basis, by submitting a written statement signed by the local department wildlife biologist,
documenting consultation about the proposed control plan, and that the local department wildlife biclogist
has determined that the requirements of subd. 11. are not necessary to protect wildlife habitat during the
nesting season for the proposed project.

SECTION 8. NR 345.04(2)(j)1. is amended to read:
NR 345.04(2)(j) Individual permit or contract required. 1. Activities which do not meet the

standards in par. (c) and either (d), (e), (f), {(g), (h), (i)._(im), {ir) or (j) shall require an individual permit or
contract.



SECTION 9. EFFecTIVE DATE. This rule shall take effect on the first day of the month following publication
i the Wisconsin administrative register as provided in s. 227.22(2)(intro.), Stats.

SECTION 10. BOARD ADOPTION. This rule was approved and adopted by the State of Wisconsin Natural
Resources Board on March 26, 2008..

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

By
(SEAL) Matthew J. Frank, Secretary




